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SUPREME COURT OF APPEALS OF VIRGINIA. 



Commonwealth v. Lynchburg Y. M. C. A. 

Dec. 4, 1913. 

[80 S. E. 589.] 

1. Taxation (§ 204*) — Exemptions. — As the exemptions from tax- 
ation accorded by Const. 1902, § 183, are in accord with the policy 
of the state from an early day, the Constitution must not be con- 
strued as changing that policy; tire purpose merely being to limit the 
power of the legislature to grant exemptions. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 321-323, 
325, 332, 333; Dec. Dig. § 204.*] 

2. Taxation (§ 204*) — Exemptions — Construction of Exemptions. 
— While provisions exempting property of individuals or private 
corporations from taxation should be strictly construed, Const. 1902, 
§ 183, subsec. "e," exempting from taxation the property of reli- 
gious associations, orphan asylums, Young Men's Christian Associa- 
tions, hospitals and nunneries not conducted for profit, should re- 
ceive a liberal construction; it being the policy of the law to exempt 
such property from the burdens of taxation. 

[Ed. Note. — For other cases, See Taxation, Cent. Dig. §§ 321- 
323, 325, 332, 333; Dec. Di«. § 204.*] 

3. Taxation (§ 241*) — Leases — What Constitutes. — Where a Young 
Men's Christian Association let rooms on the third and fourth floors 
to its members for sleeping or lodging purposes, such letting was 
not a renting or leasing of the property which deprived the associa- 
tion of control over it, but the occupants were lodgers, and. the as- 
sociation having control over the rooms, it cannot be held that they 
were not property belonging to and actually and exclusively used 
and occupied by the association, within Const. 1902, § 183, subsec. 
"e," exempting such property from taxation. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 389-. 
393; Dec. Dig. § 241.*] 

4. Taxation (§ 241*) — Exemptions. — Where a Young Men's Chris- 
tian Association let rooms to its members who desired to lodge in 
the building, the fact that the association received an income from 
such rooms will not deprive it of the exemption from taxation, ex- 
tended by Const. 1902, § 183. subsec. "e," to all property exclusively 
occupied by Young Men's Christian Associations not for profit but as 
charity, where it appeared that the association offered many educa- 
tional and religious features of which the lodgers were necessarily the 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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chief beneficiaries; it appearing that the income from the rooms was 
incidental to the main purpose of the association. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 389-393; 
Dec. Dig. § 241.*] 

Error to Corporation Court of City of Lynchburg. 

Proceedings by the Lynchburg Young Men's Christian As- 
sociation to correct an erroneous assessment of taxes. From a 
judgment for petitioner, the Commonwealth brings error. Af- 
firmed. 

R. D. Yancey, Atty. Gen., for the Commonwealth. 
S. A. Anderson, of Richmond, and Harrison & Long and 
Caskie & Caskie, all of Lynchburg, for defendant in error. 

Buchanan, J. In a proceeding to correct an alleged erro- 
neous assessment of the real estate of the Lynchburg Young 
Men's Christian Association, it was held that the property as- 
sessed was exempt from taxation under the Constitution, and 
an order was entered by the corporation court of that city ex- 
onerating the association from the payment of the tax assessed. 
To that order this writ of error was awarded upon the peti- 
tion of the commonwealth. 

It is not controverted here that the property upon which the 
tax in question was assessed is exempt from taxation if it is 
actually and exclusively occupied and used by. the association 
for the purposes for which the association was incorporated, 
viz., "the improvement of the spiritual, mental, social and phys- 
ical condition of young men and boys." The contention of the 
commonwealth is that the whole of the property "is not so oc- 
cupied and used, but that the third and fourth stories of the 
building. in question are entirely occupied as dormitories or bed- 
rooms, which are leased or rented out to occupants for a 
monthly rental amounting in the aggregate to about $5,000 a 
year, and that the proceeds of the same are applied to the gen- 
eral purposes of the association." 

By section 183 of the Constitution it is declared that, except 
as otherwise provided therein, no other property than that 
which is enumerated in that section shall be exempt from tax- 
ation. Among the kinds of property enumerated (subsec. "e") 
is "real estate belonging to, and actually and exclusively oc- 
cupied, and used by, and personal property, including endow- 
ment funds, belonging to Young Men's Christian Associations, 
and other similar religious associations, orphan or other asy- 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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lums, reformatories, hospitals and nunneries, which are not 
conducted for profit, but purely and completely as charities." 

By said section 183 it is further declared that "whenever any 
building or land, or any part thereof, mentioned in this sec- 
tion and not belonging to the state, shall be leased or shall be 
a source of revenue or profit, all such buildings and land shall 
be liable to taxation as other land and buildings in the same 
county, city, or town." 

[1] The exemptions from taxation provided for by section 
183 of the Constitution are in accord with the policy of the 
state from an early day. The Constitutional Convention, in 
taking away the power of exemption from the Legislature, did 
not intend to change the old policy of fhe state on the subject, 
but placed limitations upon the use of property exempted so as 
to prevent the perversion or abuse of the liberality of the state. 

[2] It is insisted by the commonwealth that the provision 
of section 183 of the Constitution must receive a strict construc- 
tion. The general rule is that provisions exempting property 
of individuals or private corporations from taxation must be 
strictly construed; taxation of such property being the rule, 
and exemption from taxation the exception. One of the rea- 
sons for this is that all such persons should bear their fair 
share of the burdens of taxation, and that lessening the burden 
of one increases the burdens of others. But as the policy of the 
state has always been to exempt property of the character 
mentioned and described in section 183 of the Constitution, it 
should not be construed with the same degree of strictness that 
applies to provisions making exemptions contrary to the policy 
of the state, since as to such property exemption is the rule and 
taxation the exception. 

[3] The real estate of the association consisted of a lot on 
Church street, in the city of Lynchburg, 80 feet by 132 feet, 
upon which was erected a five-story building, including the 
basement, and the whole was valued at $48,000. The use made 
of the building by the association, as stated by the court in its 
finding of the facts (the correctness of which is not contro- 
verted), are as follows: 

"Fourth. That in the basement of this building is a billiard 
room, tenpin alley, swimming pool, and numerous shower and 
other baths. On the first floor is an office and lobby, a library 
and reading room and a gymnasium. On the second floor is an 
auditorium, a boy's department, consisting of a library, read- 
ing room, and game room, a parlor, and several educational 
classrooms. The third and fourth floors contain dormitories or 
bedrooms, of which there are 45 in number. 

"Fifth. That the billiard room, tenpin alley, swimming pool, 
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and baths are used only by members of the association, and 
their out of town guests ; for the use of the billiard tables they 
pay five cents per one-half hour; for the tenpin alley five cents 
per game, and for the baths and swimming pool no charge is 
made. The office is occupied by the secretary and his assist- 
ants in and about the work of the association. The lobby is 
open to the public, and no fee of any sort is charged for its 
use. The gymnasium is used for the various classes in phys- 
ical culture, taught by a director employed by the association. 
None but members are allowed these privileges, and no extra 
charge is made therefor. The auditorium is used for all pub- 
lic meetings, the object and purpose of which is approved by 
the directors ; no rental is charged for its use. None but mem- 
bers of the association are allowed to use the boys' department, 
and no charge is made or money ever received for the use of 
this department or any of its privileges. The educational class- 
rooms are used for the conduct of the night school. No fees 
are charged for instruction in this school. Some of the pupils 
do pay very small sums, because they prefer to do so ; but 
these fees do not pay over one-half the cost of conducting the 
school, and are not compulsory. The dormitories or bedrooms 
are used by members of the association only. They pay for 
these rooms from $8 to $15 per month, according to size and 
location. These rooms are furnished, and the price paid in- 
cludes light, heat, and janitor services. No one except mem- 
bers, who pay the fee for full membership, can occupy these 
rooms. The actual amount received from these dormitories is 
about $5,000 per annum. No itemized account of the cost of 
maintaining them has been kept, and no accurate estimate of 
the cost of heating, lighting, cleaning, or superintending them 
can be made ; it does, however, amount to a considerable sum 
per annum. 

"Sixth. Any man or boy over 12 years of age, of good 
moral character, is eligible to membership. No religious test 
of any sort is applied. The membership includes Catholics, 
Jews, and all the various Protestant denominations, as well as 
many persons who are not members of any church. One-third 
of the directors are elected at the annual meeting each year, at 
which meeting all the members who are members of evangel- 
ical churches are entitled to vote ; the only qualification for a 
director being that he must be a member of an evangelical 
church. 

"Seventh. The cost of maintaining the work of this asso- 
ciation in its building aforesaid is about $15,000 per annum; 
$5,000 of this sum is collected from persons occupying the 
rooms or dormitories hereinbefore referred to ; the remaining 
$10,000 is raised from the membership fees, and such contri- 
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butions as may be made by the friends of the association. An 
annual fee of $10 is charged to men who are to be entitled to. 
all the privileges of the association, and for like privileges boys 
are charged $5 or $6 per annum. Some deduction is made 
from these sums for persons whose salaries or wages are be- 
low a given sum. The association has no capital stock, and no 
provision for making profits or declaring dividends. As a mat- 
ter of fact, the work of the association is always done at a 
loss. * * * " 

It is not claimed that the association is not occupying and 
using the basement and the first and second stories of the prop- 
erty in a way which directly promotes the purposes for which 
the association was incorporated. The question, therefore, to 
be determined here is whether or not the use made of the third 
and fourth stories is such as to exclude the property from the 
exemption provided by the Constitution. If the letting of the 
rooms in those stories by the association to its members for 
sleeping or lodging purposes is a renting or leasing of them, the 
property was not occupied and used exclusively by the associa- 
tion for its purposes, within the meaning of the Constitution. 

In the case of Commonwealth v. Hampton Institute, 106 Va. 
614, 56 S. E. 594, which involved the question of the right of 
an educational institution to exemption from taxation under 
the provisions of section 183 of the Constitution, subsection 
"d," it was held that property leased to third persons is liable 
to taxation, although the rents be applied to the educational 
purposes of the institution. 

Mr. Taylor, in his work on Landlord and Tenant (9th Ed., 
§ 66), in discussing the difference between a tenant and a mere 
lodger, says that the latter is "one who occupies a portion of a 
tenement which is under the control or in the occupancy of an- 
other. He cannot have trespass quare clausum fregit if en- 
tered upon, and is not liable for rent, or in use and occupation, 
but can sue and be. sued only for a breach of the contract. His 
agreement is not within the statute of frauds, and his rights 
do not differ from those of a boarder in a hotel, or boarding 
house, who has no interest in the realty even though he has a 
contract for the use of specific rooms." 

In Wansey v. Perkins, 7 Man. & Granger, 151, the matter 
to be determined turned upon the question whether the occu- 
pation of one of the parties was that of a mere lodger or that 
of a tenant. In holding that such occupant was a mere lodger 
and not a tenant, Chief Justice Tindall, in delivering the opin- 
ion of the court said: "If the premises in the occupation of 
this claimant were so completely divided from the rest of the 
house, that the landlord had given up all control over them, the 
case would be different. But here the landlord lets the claim- 
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ant into possession of the second floor; the landlord retaining 
possession of the rest of the house. This puts the claimant in 
the condition of a lodger or inmate." 

It was held in White v. Maynard, 111 Mass. 250, 252, 15 
Am. Rep. 28, etc., that an oral contract by the keeper of a 
boarding house to provide a man and his family for six months 
with board and lodging, with three specified rooms as lodgings 
and to light and heat the same, was not within the statute of 
frauds because the occupant was a mere lodger and not a ten- 
ant. 

The cases generally hold that the occupant of a room or 
rooms in a tenement is a lodger and not a tenant, where the 
owner retains his character as master of the house, occupying 
a part of it himself, or by his servants, and at the same time 
retains the general control over the whole house. See Cook v. 
Humber, 11 C. B. (N. S.) 33; Brewer v. McGowan, 5 C. P; 
239; Thompson v. Ward, 6 (L. R.) C. B. 327, 360-363; Wil- 
son v, Martin, 1 Denio (N. Y.) 602, 604. 

It is clear under the authorities, as it seems to us, that the 
members of the association who occupy the rooms or dormi- 
tories in the third and fourth stories of the building are not 
tenants or lessees, but mere lodgers. The association, by its 
officers and servants, occupy a part of the building, and it re- 
tains the control over the whole of it. 

But it is further insisted that, even though the rooms in the 
third and fourth stories are not leased, they are a source of 
revenue and profit to the association. 

[4] If the dominant purpose in the use made of these rooms 
is to obtain revenue or profit, although it is to be applied to the 
general objects of the association, it would render the property 
liable to taxation. But if the use made of those rooms has di- 
rect reference to the purposes for which the association was in- 
corporated, and tends immediately and directly to promote 
those purposes, then its use is within the provisions exempting 
the property from taxation, although revenue or profit is de- 
rived therefrom as incident to such use. 

In the case of Commonwealth v. Hampton Institute, supra, 
it was held that "Hemenway" farm was not liable to taxation, 
although revenue or profit was derived from the use made of 
the farm. One of the grounds upon which that conclusion was 
rested was that the institute had the right to establish a model 
farm for scientific instruction in the dairy business, and that in 
so using the farm as that it produced revenue or profit which 
went into the treasury of the school did not render it liable to 
taxation, since deriving revenue or profit was a mere incident 
and not the object in view in so using the farm. The view taken 
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in that case is in accord with the weight of authority in other 
jurisdictions. 

In Emerson v. Milton Academy, 185 Mass. 414, 70 N. E. 442, 
where substantially the same question was involved as is now 
being considered, it was held that, where the occupation and use 
of real estate was to produce income to be expended for the 
purposes for which the educational institution was incorporated, 
it was not within the statute exempting the property from taxa- 
tion ; but, where the dominant purpose in the occupation and use 
of the property was directly to accomplish some of the objects for 
which the corporation was established, it was within the pro- 
vision of the statute. The fact that incidentally there were re- 
sults from the use of the property which would not entitle it 
to exemption was held to be immaterial, so long as the dominant 
purpose of the occupation was within the statute. In that case 
the real estate of the educational institution was used for dwell- 
ing houses of teachers of the academy with their families as an 
aid in preserving discipline and bringing about closer relations 
with the pupils; the use being allowed as a part of the compen- 
sation to the teachers. It was held that such use of the prop- 
erty did not take it out of the protection of the statute, since 
the dominant purpose of the use or occupation was in promo- 
tion of the purposes, for which the academy was incorporated. 

In Yale University v. Town of New Haven, 71 Conn. 316, 
42 Atl. 87, 43 L. R. A. 490, where the statute provided that 
"buildings or portions of buildings exclusively occupied as col- 
leges, academies, churches, public school houses, or infirmaries" 
should be exempt from taxation, it was held that fees of stu- 
dents, whether apportioned as room rent o,r tuition, could not 
be treated as income of real estate. In discussing the question 
the court said: "The fact that certain sums are paid for the 
use of the rooms occupied does not alter the character of the 
occupation. A church is none the less a church, because the 
worshippers contribute to the. support of the services by way of 
pew rent. A hospital is none the less a hospital, because the 
beneficiaries contribute something towards its maintenance. 
And a college is none the less a college, because its beneficiaries 
share the cost of maintenance, and it is immaterial whether such 
contribution is lumped in one sum, or apportioned to sources 
of expense, as tuition, room rent, lecture fees, dining hall, etc." 
See also generally on the subject, Linton t. Lucy Cobb Inst, 
117 Ga. 678, 45 S. E. 53; Philadelphia v. Women's Christian 
Association, 125 Pa. 572, 17 Atl. 475; Davis- v. Camp Meeting 
Ass'n, 57 Ohio St. 257, 49 N. E. 401 ; Mount Hermon Boys 
School v. Inhabitants of Gill, 145 Mass. 139, 13 N. E. 354. 

It cannot be said in this case that the dominant purpose of 
the managers of the. Lynchburg association, in the occupation, 
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and the use made of its building, the third and fourth stories 
as well as the basement and other stories, was not to accomplish, 
and did not tend directly or immediately to accomplish, the ob- 
ject for which the association was incorporated and existed. 
Some of the objects of the association, as stated in the facts 
found by the trial court, were: "The improvement of the spir- 
itual, mental, social and physical condition of young men and 
boys, and to this end it maintains the building (which it is now 
sought to tax) on Church street, between Tenth and Eleventh 
streets in the city of Lynchburg, which is in charge of a secre- 
tary and corps of assistants, who, together with the necessary 
janitors and other employes are employed and paid by the as- 
sociation. The secretary and his assistants seek out young men 
and boys and endeavor to bring them under moral and religious 
influences, to secure their attendance at some place of worship, 
to introduce them to the members and privileges of the associa- 
tion, to aid them in selecting suitable boarding houses and em- 
ployment, and by every possible means surround them with 
Christian influences. The association maintains a library and 
reading room, where good books, the daily papers, and a large 
number of magazines are at the disposal of the members. * * * 
During the week Bible classes are taught in this building; large 
numbers of young men being gathered in these classes, who en- 
gage in the regular and systematic study of the Bible. * * * 
The association maintains a regular night school, where certain 
nights in each week reading, writing, arithmetic, penmanship, 
bookkeeping and other common school branches are taught to 
such young men and boys as are employed during the day." 

Manifestly, a member of the association who was a lodeer 
or inmate of the building would be in a better situation to take 
advantage of the privileges offered by the association, and more 
likely to take advantage of them, other things being equal, than 
a member who lodged elsewhere. 

The court is of opinion that there is no error in the order 
complained of, and that it should be affirmed. 

Note. 

Aside from the importance of this case in denning the extent of 
the privileges and immunities granted under our laws to such insti- 
tutions, because of their charitable nature, the court in declaring that 
a boarder or lodger is not an undertenant stamps with the seal of 
approval a doctrine which has been generally recognized by our 
lower courts, but for the first time directly passed on by our high- 
est court. 

In proceedings by a landlord to recover rent, this question often 
arises, but, because a comparatively small amount is involved in 
these cases, the question has never before reached the Supreme Court. 
The Code fixes what goods are liable to levy under a distress war- 
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rant, § 2791 providing, among other things; that a distress warrant 
may be levied on goods of the lessee, his assignee, or undertenant 
found on the premises or which may have been removed therefrom 
not more than thirty days. It is a necessary condition precedent 
that the relation of landlord and tenant should exist between a dis- 
training landlord and the owner of such goods.- 

"The principle is elementary that distress for rent will not lie un- 
less the relation of landlord and tenant exists between the parties. 
The right is not only incident to that relation, but is dependent upon 
it." Church v. Goshen Iron Go., 113 Va. 094, 72 S. E. 685. 

There are few decisions on this point in the United States, though 
the question seems to have been passed on frequently by the courts 
of England. In Wilson v. Martin, 1 Denio (N. Y.) 602,' cited by 
the court. in the present case, the rule was laid down as follows: 
"When one contracts with the keeper of a hotel or boarding house 
for rooms and board, whether for a week or a year, the technical 
relation of landlord and tenant is not created between the parties. 
The lodger acquires no interest in the real estate. If he is turned 
out of the rooms before the time expires, he cannot maintain eject- 
ment; and while he remains, the hotel keeper cannot get his pay 
by distraining as for rent in arrear." 

And in another American case* White v. Maynard, 111 Mass. 250, 
also cited by the court in the present case, many of the English au- 
thorities are gathered and quoted on this point. 

"Under the English valuation and tax acts, it has been held that, 
in order to constitute a tenancy, there must be a putting of a lessee 
into the exclusive occupation of the apartment, and not a mere 
admission of a common lodger or inmate, the landlord retaining the 
legal possession of the whole house. Smith v. St. Michael, 3 E. & 
E. 383. Stamper v. Overseers of Sunderland, L. R. 3 C. P. 388. The 
Queen v. St. George's Union, L. R. 7 Q. B. 90." White v. Maynard, 
111 Mass. 250, 253. 

"The opinions of eminent judges, in cases under English statutes 
giving the elective franchise to the soje occupiers of houses of a 
certain value, assume it as unquestionable that a mere lodger in 
the house of another is not a tenant. In Fludier v. Lombe, Cas. 
Temp. Hardw. 307, Lord Hardv icke held that a man who lets rooms 
to lodgers was still the sole occupier of the house; and said: 'A 
lodger was never considered by any one as an occupier of an house. 
It. is not the common understanding of the word; neither the house, 
nor even any part of it, can be properly said to be in the tenure or 
occupation of the lodger.' " White v. Maynard, 111 Mass. 250, 253. 

It seems that the doctrine is well established that a boarder or 
lodger, in the absence of any express or distinct demise, is not an 
under or subtenant. 

"It was decided by Lord Ellenborough, and admitted by Barons 
Parke and Alderson, that a covenant, in a lease of a coffee-house 
in London, >not to lease or underlet the premises or any part there- 
of, was not broken by perrnitting a man to lodge for a year in a 
particular room, 'of which he had exclusive possession,' unless un- 
der a distinct demise of the room ' so as to enable him to maintain 
trespass. Doe v. Laming, 4 Camp. 73. Greenslade v. Tapscott, 1 
G. M. & R. 55; S. C. 4 Tyrwh. 566." White v. Maynard, 111 Mass. 
250, 253. 

That such a demise can be made, however, is well recognized. 

"An entire floor, or a series of rooms, or even a single room, may 
doubtless be let for lodgings, so separated from the rest of the house, 
as to become in fact and in law the separate tenement of the lessee. 
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Newman v. Anderton, 2 B. & P. N. R. 224; Fenn v. Grafton, 2 Bing. 
N. C. 617; S. C, 3 Scott, 56; Monks v. Dykes, 4 M. & W. 567; Swain 
v. Mizner, 8 Gray, 182. But in such a case, as observed by this court 
in Swain v. Mizner, he is 'a housekeeper, and not a lodger only.' 
In Monks v. Dykes, it was held that a lodger, occupying one room 
in a house, the woman who owned the house residing therein and 
keeping the key of the outer door, had no such occupation of the 
room that he could maintain trespass against a stranger intruding 
into the room; and Baron Parke said: 'I think that neither in law 
nor in common sense can a man be described as being in possession 
of a dwelling house, when he is a mere lodger.' " White v. Maynard, 
111 Mass. 250, 254. 

While the construction of the term undertenant, as used in that 
section of the Code prescribing on what goods distress may be levied, 
was not involved in the present case, it would seem that the decision 
of the court is sufficiently broad to cover all cases where the rela- 
tion of a boarder or lodger to the landlord is in question; and it 
seems clear that before the goods of a boarder or lodger can become 
liable for rent due by the original lessee there must be some specific 
demise or lease granting an interest in the real estate greater than 
the mere right acquired by an ordinary boarder or lodger. 



Hospital of St. Vincent of Paul in City of Norfolk v. 

Thompson. 

March 12, 1914. 
[81 S. E. 13.] 

1. Charities (§ 45*) — Condition and Use of Buildings — Care as to 
Licensees. — A person who accompanied a sick friend to a hospital 
was not a mere licensee upon the premises, and the hospital was 
bound to use ordinary care to have its premises in a reasonably safe 
condition. 

[Ed. Note. — For other cases, see Charities, Cent. Dig. §§ 80, 81, 
102-104; Dec. Dig. § 45.*] 

2. Charities (§ 1*) — Character of Beneficiaries. — That a hospital 
received compensation from patients who were able to pay for the 
accommodations did not render it any the less a charitable institu- 
tion. 

[Ed. Note. — For other cases, see Charities, Cent. Dig. § 1; Dec. 
Dig. § 1.*] 

3. Charities (§ 45*) — Liability for Torts. — A benefic ; ary of a char- 
ity cannot hold the association liable for negligent injuries, not on 
the ground of public policy or diversion of trust funds, but because 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. , Key No. Series & Rep'r Indexes. 



